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I.  Purpose 
 
To designate circumstances under which searches and seizures may be conducted without a 
search warrant, and to establish uniform procedures for conducting such searches and seizures. 
 

The information contained in this directive is consistent with the information disseminated by the 
Training Academy.  However, when in doubt about a particular search situation, officers are 
encouraged to seek advice from the City Attorney.  Any search, seizure, or arrest without a 
warrant must be justified and supported by probable cause. In the event of any conflict between 
this order and any statute, court opinion or other rule of law, the latter will be controlling.  
Further, in the event any statute, court opinion or other rule of law provides greater authority to a 
law enforcement officer than is stated in this order, the former will be controlling.  

 
II.  Policy 

 
It shall be the policy of the Memphis Police Department that all searches and seizures be 
conducted based upon a proper warrant whenever appropriate under the circumstances.  Searches 
and/or seizures that have not been reviewed and authorized by judicial personnel will be 
executed as established according to the procedures set forth in this order. 

  
III.    Authority and Procedures 

 
Officers have the authority to conduct searches and make seizures without a warrant under 
certain circumstances.  These circumstances include, but are not limited to the following: 
  

A.  Exigent Circumstances 
 

“ Exigent Circumstances” are emergency conditions.  A search is reasonable, and a search 
warrant is not required, if all of the circumstances known to the officer at the time, would 
cause a reasonable person to believe that entry or search was necessary to prevent physical 
harm to the officer or other persons; the destruction or concealment of evidence; the escape 
of a suspect; and if there was insufficient time to get a search warrant. [1.2.4.e] 

  

B.  Searches by Consent  
 

Officers may conduct a search of a person or property by obtaining prior consent.  The 
consent must be voluntarily given, and that voluntary consent must be shown to be 
unequivocal, specific, and intelligently given, uncontaminated by duress or coercion.  The 
consent must be proven to be voluntarily given by a preponderance of the evidence and is 
never lightly inferred by the courts. The prior consent must be obtained from the person or 
persons with authority to give a valid consent.  Officers should have the proper 
departmental consent forms, appropriate to the search circumstances, available for their 
use. If consent is written, consent forms must be signed prior to the search.  [1.2.4.a] 
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C.  Frisk or Pat-down of Individuals  
 

An officer has the right to perform a pat-down search of the outer garments of suspects for 
weapons, if: 

The suspect is legitimately stopped, 
AND 

The officer(s) has a reasonable and articulated  
fear for his/her own or another person's safety 

   

Not every stop will lead to sufficient justification for conducting a pat-down search.  The 
following are some criteria that may form the basis for establishing reason to perform a 
pat-down search: 
 

1. The type of crime suspected, particularly in crimes of violence where the use or threat 
of deadly weapons is involved. 

2. Where more than one suspect must be handled by a single officer. 

3. The hour of the day and location where the stop takes place. 

4. Prior knowledge of the suspect's use of force and/or propensity to carry deadly 
weapons. 

5. The appearance and demeanor of the suspect, i.e. person appears to be unusually 
scared, jittery, or acting in a strange manner. 

6. Visual indicators that suggest that the suspect is carrying a firearm or other deadly 
weapon. 

7. The officer has a legitimate reason to require the individual to sit in the back of a 
police car. 

8. An officer may also perform a pat down frisk if the person voluntarily consents to it. 
 

Officers are cautioned that these criteria alone do not necessarily establish justification for 
a pat-down search. The totality of the circumstances must be considered before initiating 
the pat-down search, and officers must be able to clearly articulate the circumstances. 
 

Officers are reminded that a frisk is limited to a search of the external clothing for 
weapons. Frisks shall be conducted reasonably and in good faith.  The purpose is to secure 
the immediate area against procurement of weapons and destruction of evidence by the 
suspect or those acting in concert with him. 
 

• Ideally, two or more officers will conduct the frisk, one to search and the other to 
provide protective cover. 

• When possible, pat-down searches should be performed by officers of the same sex. 

• When frisking, officers shall search only the external clothing for objects that 
reasonably could be weapons and remove them. Officers shall not place hands in 
pockets unless they reasonably suspect that weapons are concealed in them. 
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• If, during a lawful stop based on reasonable suspicion, the officer conducts a frisk and 
feels an object whose contour or mass makes its identity as contraband immediately 
apparent, it may be withdrawn and examined. 

• If the suspect is carrying a bag, purse, suitcase, briefcase, sack, or other container that 
may conceal a weapon, officers shall not open it but may place it beyond the subject's 
reach for the duration of the stop. 

• If the external feeling of the suspect's clothing fails to disclose evidence of a weapon, 
no further search may be made. 

 

D. Vehicle Searches 
 

1. Moveable vehicles - Officers may conduct an immediate search of a moveable vehicle 
when the officer has established probable cause to believe that contraband or evidence 
of a crime is present in the vehicle. The probable cause established must be as sufficient 
as that which would support obtaining a search warrant. 
  

The officer is not required to obtain a search warrant when, due to the mobility of the 
vehicle, an immediate search is necessary.  However, articulated probable cause for the 
search must be established before the search commences.  Probable cause to search 
exists where the facts and circumstances within the officer’s knowledge, of which 
he/she has reasonable trustworthy information, are sufficient in themselves to warrant a 
person of reasonable caution to believe that contraband or evidence can be found in a 
particular vehicle.   
 

The United States Supreme Court has ruled that police officers who have legitimately 
stopped an automobile, and who have probable cause to believe that contraband is 
concealed somewhere within it, may conduct a warrant-less search of the vehicle.  This 
search can be as thorough as a magistrate could authorize by warrant. [1.2.4.c] 

 

2.  Vehicle Search Incident to a Lawful Custodial Arrest – Officers may not search a 
vehicle simply because a recent occupant of the vehicle has been arrested and cannot 
access the passenger compartment of the vehicle.  An officer is only permitted to 
conduct a vehicle search when an arrestee is within reaching distance of the vehicle or 
if it is reasonable to believe that the vehicle contains evidence of the offense or warrant.   

 

Example 1:  An officer observes an individual legally park and exit a vehicle.  The 
officer then calls the individual to them and later learns that the individual has warrants. 
Officers may not legally search or tow the individual’s vehicle because of the arrest.   
  

Example 2:  An officer observes an individual driving under the influence and 
subsequently stops and arrests the individual.  The officer would be justified in 
searching for evidence of the consumption of alcohol within the driver’s reach, if the 
officer had reasonable belief such evidence may be found.  The officer must be able to 
articulate the reasonable belief in the arrest ticket and in court. 
 

3.  Frisk for Weapons – Officers may search a vehicle’s passenger compartment when 
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there is reasonable suspicion that an individual, whether or not the arrestee, is 
dangerous and might access the vehicle to gain immediate control of weapons.  Officers 
must be able to articulate their reasonable suspicion justifying the search. 

 

4.  Protective Sweep – Officers may search where safety or evidentiary interests would 
justify a search, such as a limited protective sweep or those areas in which a officer 
reasonably suspects a dangerous person may be hiding.   From a vehicle perspective 
this exception may be applicable when dealing with larger vehicles such as multi-
passenger vans, recreation vehicles, motor homes, buses, and the like. 

 

5.  Vehicle Inventory Procedures - [1.2.4.f] Officers will conduct an inventory of 
impounded vehicles or property.  In order for an inventory to be valid, such 
impoundment must be justified and consistent with the department’s policy on vehicle 
impoundment.  Special attention should be given to the reasonable alternatives to 
towing: 
 

a. When a vehicle is in lawful custody an officer is authorized to inventory the 
contents of that vehicle so as to protect: 

1)  The owner/operator’s property; and 

2)  The officer and the department from unfounded claims that may result in 
liability to owners/operators who make claim that property was taken or 
damaged while their vehicle was in custody; and 

3)  The officer and others present from dangerous materials. 

b. A vehicle inventory is permitted without a warrant or the consent of the 
operator/owner of the vehicle.  The extent of the inventory depends upon the 
circumstances which caused the vehicle to be in custody. 

1)  If due to a parking violation, or other circumstances where access to the 
interior of the vehicle is limited, a cursory survey will be made of the areas 
exposed to “plain view”, or accessible to a thief (e.g. over sun visors, under 
front seat, unlocked glove box, other “unlocked” areas and containers), and 
items of apparent value itemized on applicable reports, and protected as 
each item demands and circumstances permit. 

2)  Keys to the vehicle are present, in addition to the scope of the survey 
detailed above; the inventory will be extended to areas made accessible by 
the keys (i.e. locked glove box and trunk) and any “unlocked” container(s) 
located therein.  In either case, the inventory should be limited to areas 
where personal items would reasonably be stored. 

3)  The officer may properly open closed containers when necessary to make a 
realistic and meaningful inventory. 

4)  The inventory does not extend to a locked container. 
 

IMPORTANT:  The inventory of a vehicle should not be construed as limiting any 
lawful consent or probable cause search, with or without a warrant. 
 



MEMPHIS POLICE DEPARTMENT POLICY AND PROCEDURES 
SECTION: Search and Seizure Without a Warrant    
 

Date: 08-02-11                                                                                                           Chapter III   
Section 1: Search and Seizure Without a Warrant Page 6 
 

c. Alternative to Impoundment - Just cause to arrest the owner or operator of a 
vehicle is not alone justification to impound the vehicle.  There must also be 
reasonable cause to take his/her vehicle into custody.  If the circumstances which 
brought the vehicle to the attention of the officer in the first place are such that the 
owner/operator, even though arrested, is able to make his/her own arrangement 
for custody of the vehicle, or if the vehicle can be legally parked and locked 
without endangering the public or obstructing traffic, such “alternative action” 
will be permitted rather than impounding the vehicle.  The vehicle must be legally 
parked or left in the custody of another with that person’s consent; or if it is to be 
driven away, the proposed driver must be willing to do so and be able to do so 
legally, i.e. have a valid drivers license, not be intoxicated, etc.  When one of 
these alternatives is used, a “hold harmless” agreement shall be signed by the 
owner/operator. 

 

E.  Searches Incident to Arrest   
A search incident to arrest is permissible after any lawful arrest. There are two valid purposes 
for conducting searches incident to arrest: 

 

1.  To protect the officer and other persons in the vicinity from any dangerous items in the 
possession of the person arrested; or 

 

2.  To prevent the destruction of evidence within the reach of the arrestee. 
 

Officers of the Memphis Police Department shall conduct a search of any person or persons 
placed under a lawful custodial arrest.  The scope of the search extends to the immediate 
areas in which the arrestee might obtain a weapon or evidentiary items, including clothing, 
purses and wallets of the arrestee, and may be for weapons, evidence, or means of escape.  
[1.2.4.g] 

 

Officers are cautioned that searches of premises incident to arrest are not to be expanded into 
de-facto search warrants of the premises.  Officers, however, are entitled to make a 
reasonable "protective sweep" of the premises on which the arrest occurs.  The purpose of 
"protective sweeps" is, as its name implies, to determine if other persons, instruments, or 
conditions are on the premises which would pose a danger to the officer's safety or the 
preservation of evidence.  Again, the "Plain View" doctrine applies, and items of contraband 
and instrumentalities or fruits of a crime may be seized and used as basis of criminal charges. 
[1.2.4.b] 

 

F.  Strip Searches   
 

As used in this section, "strip search" means having an arrested person remove or arrange 
some or all of such person's clothing so as to permit a visual inspection of the genitals, 
buttocks, anus, female breasts or undergarments of such person. Strip searches are to be 
restricted and shall always be reviewed with the greatest of scrutiny.  Such searches by police 
have been limited by statute.  Tennessee Code Annotated Section 40-7-119(b) restricts such 
searches by police with the following language: 
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“No person arrested for a traffic, regulatory, or misdemeanor offense, except in cases 
involving weapons or a controlled substance, shall be strip searched unless there is 
reasonable belief that the individual is concealing a weapon, a controlled substance, or 
other contraband.” [1.2.8.a]  

 

It shall be the policy of this department that if an arrestee can be reasonably secured, without 
danger to the officer, that such a search, when deemed to be necessary and approved by a 
supervisor, be conducted by an officer of the same sex and in an area not easily viewed by 
the public.  [1.2.8.b]  

 

Inspectional Services will be notified via memorandum on all body cavity/strip search 
incidents, and will maintain a file on all such incidents. 

  

G. Body Cavity Searches 
 

Body cavity searches are strictly regulated by T.C.A. 40-7-121 which states in part that no 
person shall be subjected to a body cavity search by a law enforcement officer or by another 
person acting under the direction, supervision or authority of a law enforcement officer 
unless such search is conducted pursuant to a search warrant issued in accordance with Rule 
41 of the Tennessee Rules of Criminal Procedure.  The issue of whether a person subjected to 
a body cavity search consented to such search is irrelevant and shall not be considered in 
determining whether the search was a valid one under the provisions of this section, unless 
the consent is in writing on a preprinted form and contains the following language:  [1.2.8.a] 

 

Waiver of Warrant Requirement and Consent to Search Body Cavities  
 

I knowingly and voluntarily consent to have my body cavities searched immediately 
by law enforcement personnel in the manner provided by the laws of Tennessee. By 
signing this consent form, I knowingly and voluntarily waive my right to require that 
a warrant be obtained from an appropriate judge or magistrate before my body 
cavities are searched. 

 

I understand that a body cavity search may involve both visual and physical probing 
into my genitals and anus.  I understand that I would not be prejudiced or penalized 
by declining to give my consent to be searched in this manner.  

 

A law enforcement officer who conducts or causes to be conducted a body cavity search in 
violation of TCA 40-7-121, and the governmental entity employing such officer, shall be 
subject to a civil cause of action.  

 

Body cavity searches conducted pursuant to this section must be performed by a licensed 
physician or a licensed nurse in an area not easily viewed by the public.  [1.2.8.b]  
 

All search warrants or consent forms will be maintained in the case file.    [1.2.8.c] 
 

H.  Plain View Seizure 
 

Officers may seize any illegal contraband or evidence of a crime that is in “plain view”.  
However, each of the following elements must be satisfied before the “plain view” exception 
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is satisfied: 
1.  The officer must have the legal right to be in the particular place for view;  
2.  The officer must have probable cause to believe that the object(s) is/are lawfully 

seizable, and 
3.  The officer can physically reach the object(s) from the place the officer has a right to be.       

[1.2.4.g] 
 

I.  Crime Scene Searches  
 

There is no “crime scene” exception to the search warrant requirement. Any seizure of 
evidence, whether at a crime scene or not, must be justified by a search warrant or the search 
must fit within one of the exceptions to the search warrant requirement. [1.2.4.d] 
 

The MINCEY RULE  is very important when dealing with crime scenes where a defendant 
and the victim both have an expectation of privacy. A prime example of this occurs in a 
domestic violence homicide or other violent crime inside the couple’s home. Once police 
have rendered aid to the victim(s), swept the scene for suspects and secured the scene, a 
search warrant is REQUIRED  before any evidence may be collected.  
 

In Mincey v. Arizona 437 US 385 (1978) The Supreme Court cited that the police had 
violated the defendant's fourth amendment rights. Mincey, who was dope dealer, had shot 
and killed an undercover narcotics officer during a drug raid. Mincey was wounded and one 
of his companions was killed in the subsequent gun battle. The Narcotics officers, following 
procedure secured the premises and notified Homicide. Homicide detectives conducted an 
investigation during which hundreds of pieces of evidence were seized by the police over a 
three-day crime scene search. Mincey was convicted of the murder of the undercover officer. 
The conviction was overturned by the Supreme Court, which maintained that Mincey's 
Fourth Amendment rights were violated and that the police who should have secured a search 
warrant. The Supreme Court basically informed law enforcement that "There wasn't any 
homicide crime scene exception" to the Fourth Amendment. 
 

In 1984 The Supreme Court once again stepped in to address the same issue in Thompson v 
Louisiana 469 US 17 (1984). In the Thompson case, a woman who was reportedly depressed 
shot and killed her husband. She then took an overdose of pills in an attempt to commit 
suicide. She then suddenly experienced a "change-of-heart" and decided she didn't want to 
die. She called her daughter, who in turn called the Sheriff's Department, which dispatched 
an ambulance and deputies to the woman's home. The woman was transported to the hospital 
where she was treated. Investigators were called to the house and gathered evidence of the 
murder in the crime scene. The woman was subsequently charged and convicted in the 
murder of her husband. The United States Supreme Court ruled against The State of 
Louisiana citing the Mincey Decision and the expectation of privacy provided in the Fourth 
Amendment. The woman's conviction was overturned. Once again the courts ruled that there 
was NO Homicide Exception and that the police were required to obtain a search warrant. 
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