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OPINION
Jabn Everet Williams, J

ThePetitioner, VernBraswell,appealsthepost-convictoncouit'sdenialofhispetilionfor post-
convictionreliefinwhichhechaliengedhisconvictionforseconddegreemurderand his
twenty-four-year sentence On appeal, the Petitioner contends that he received
ineffectiveassistanceofcounselatirialandthattheStateviolated Bradyv Maryland, 373 U S
B3 83 (S Ct 1194, 10 1. Ed 2d 215 1963), by faling to provide the defense with
statementsofwitnesses.itemsrecoveredfromthePetitioner'shome, andthecontentsofa
sealedenveiopethatwasdiscoveredduringthependencyofpost-convictionproceedings
Upon reviewing the record and the applicable law, we attirm the judgment of the post-
conviction court

FACTUAL AND PROCEDURAL BACKGROUND
*1 The Pelitioner was charged with first degree premeditated murder for killing his wife,
Sheila Braswell by manual strangulation The Petitioner argued at trial hat the victim's
death was accidental and occurred after he and the victim engaged in erolic asphyxiation
The jury convicted the Petitioner of second degree muider, and the trial court sentenced him
to twenty-four years as a Range !, standard offender This count affirmed the Petitioner’s
conviction and sentence on direct appeal See State v Vern Braswell, No W2006-01081-
CCA-R3-CD, 2008 WL 238014, al *1 (Tenn Crim App Jan 28, 2008), perm app denied
{Tenn Aug 25 2008)

Trial Proceedings
The evidence presented at trial was summarized by this courl in ils opinion on direct appeal
as follows

Pauline Washburn testified that her daughter Sheila Braswell the victim, had been married
to Defendant for ten years and the couple had two young sons. Defendant and the wvictim
resided togelher with their children in Cordova. Tennessee Ms Washburn said
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™ Schwartz said that Defendant's explanation of the use of hand signals to control the
application and release of pressuie around the neck supported his credibility because
someone who had not engaged in erotic asphyxiation wouid not grasp the significance of
anticipating a signal for release Dr Schwarlz explained thal the problem with the sysiein
described by Defendant was that the paitner wails ionger and longer before signaling
release, and it was a ‘lethal kind of sysiem that they nsed

Dr Schwartz stated that as a result of his interview with Defendant ang review of the
material which had been introduced inlo evidence, it was his opinion that the wictim's
death was an accident due te erolic asphyxiation

On cross-examination, Dr Schwartz verified that he was not a medical docter

Vern Braswell, 2008 WL 238011 at«i. 11

Past-Conviction Proceedings
The Petitioner filed a pro se pebtion for post-conviction relief in which he claimed that triaf
counsel was ineffeclive at trial and that the prosecution engaged in multiple aclts of
prosecutotial misconduict, incltiding the failute to disclose favorable evidence to the defense
The post-conviction court appointed attorney Ms Taylor Eskridge to represent the Petitioner,
and Ms Esk:idge filed an amended petition in Augusi 2009 1n March 2011 Assistant
Altorney General Doug Carnker filed a response to the pelition and an evidentiary heanng
was scheduled for July 20011

Duting snApril 200, 2001 repon date. Ms. Eskndge iequested 1hs! the evidenliary hearing be
conbiued During a bench conference, the following exchange pecurrad

GENERAL CARRIKER' | n__‘eeLl' le sit down with [Assistant Attoingy General Glen) Baity

It Rim arding what he wants het o gel g me There is some of this
stuff that | am npt comfortable just handing over in Col o ' e

eise to review it. too. And that is partly because [District Attorney General Amy]
Weirich had things marked as, "nol exculpatory." in bold letters in an envelope and

it is sealed.

And | want o make sure that before | hand somellling over that | am not goin
to-

THE COURT. Oh, my aosh

MS. ESKRIDGE Now of course that wats my appelite 'm like what's in the envelope?
THE CQURT For all | know yau can file a freedam of informaticn act request for all of
that

GENERALCARRIKER And [General] Baity has called me this moming. called me

in to make an open file discavery. bul | want to meet with him and sit down and
Show him what he's reguesting that we-but we did find 3 couple of thin g§ !gal hi had

the right thing and not getting mysalf in trouble with the State, whal_gw

Genelal Carriker also slated that he needed lime to review the file and Iocale addilional

During a report date on July 1, 2011, General Carriker informed the post:conviction
court that he still nseded to meat with General Weirich, explaining, "I* ot to meel

with her and let her review Il She was the trial lawyer and | want to with he

befora | lurn over Lhings that she says | gﬁouldn‘l be lurning over’' On July 28 2011

tor the Pel I@f_e[ and far currem post: con\m:tmn cugn | io gg__s_i Qstllu@ as attorney of

record

#1171 During @ February 13, 2013 report date, post-conviction counsal reportad 10 the post-
convichon court (hat counkel and Assistant Attorney Ganeral Miarques Young, the
prosesutor who had since been asstined (he case, metand determined that Ganeral
Young needad to speak with Genaral Carrikar, he graseclitor an e cage “twa
yCise to shtain ' the full story onwho has dealt with this and what's going en in
the r_-as;;,_Thn Pattioner hied an amended petition on August 2013 The Pstitionar raised
additional elaims of ineffeclive assistange of counsel and that “[!lhe State failed to
p 9~

produce exculpatory evidenre in this matter Since such failure 6 produce, the
evidence has not been able to be located’
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During a bench conference at a riaport dale on October 11, 2013, pest-cenviction counsel

« ~ Posticonviclion coytisel rgpdtled thal shie and Getwal Young reviewsd e
Slale's lile and ware unahble to locate the envelope. Post-convichion counsel siated that
Generil Young and General Carriker then searched the file and tound samething Lhat might

parlies review the filings,

Evidentary hearings were held throughout 2014 2015 and 2016 Duning this time period
the Pelitioner fited multiple amended pelitions raising additional claims of ineffective
assistance of counsei and prosecutorial misconduct due te the State’s failure to provide as
exclilpatory evidence the ilems from the sealed envelope, statements from wilnesses, and
other documents

The Petitioner's Proof
General Carrker lestified that he was a prosecutor 151 the past-canviction court's courlioont in
2011 and was assigned t¢ the Petitioner's post-conviclion case by the division leader,
Assistant District Aitorney Generai Glen Baity w February 2011 Upon receiving the case he
spoke 1o Ms Eskidge and learned that none of the prosecutars who had previously been
assigned the case had filed a response 1o the post-conviction petition or allowed her lo see
the State's file General Carnker subsequently filed a response to the Petitionet's petition

Generai Cairiker met with Ms Esknidge on two occasions as his office He and Ms Eskiidge
spent the first meeting determining the progress of the case and the tasks that needed to be
completed During the second meeling on April 4, 2011, they reviewed the Slate’s files, which
consisted of iwo large accordion files General Carriker said he allowed Ms. Eskridge to
engage in “open file discovery” and to make notes and copies of anything in the Stale’s file
that she wanted. During the mesting. General Carriker located a sealed manila
envelope in the file. He estimated that lhe envelope was approximately one-half of an inch
thick and appeared ic have contained somewiiere between one and one hundred pages He
recalled that on the outside of the manila envelope was a four-inch by four-inch "vellow sticky
pad note" wilh language similar to "not turned over or do nat tum over {o defense " The note
was daled "2005 or 50" d the initials of District ey General Amy Weiri

the ecutor e Patitioner's trial s Eskridge asked to look inside the envelope.
and General Carriker told her that he would grefer to oblain permission from his
superiors first.

«12 General Carriker testified that he learned shortly after Thanksgiving of 2011 that he was
being transferred to the domestic violence unit effective January 2012, and he was
instructed that all of his cases wouild be reassigned to other prosecutors The Pelitioner's
post-conviction case was reassigned to Assistant District Attorney General Melanie Headley
Cox, and General Carrnker gave General Cox the State's file sametime during the first or
second week of December 2011

that he ket e Stale's file in his oifice whils he was dssigned Ihe case and did nol recall
& temoving lhe envalope from the filg He did nol know whedher ihe envelope was:still in the

State's file upan tus transter. Ms Eskridge [ater withdrew as counga! far the Petiioner

he did not recall whether nie had the en;
al the envelops He also did not recall revievony this State’s file withher

Following his ansfsr, Separgl Carriler did nol heat anything eise shoul the envalgpe Lintil

Young and informed that the envelope couid not be located. General Cartiker wenl 1
Genpral Youna's office and seatched the State's file bul was unabilis [ lacate thie givelope

"beige" enlor than
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manila efviElope was

a fold top, and it was the type that has a metal prong thal starts like this and
when you close it, and wrap the thing over it, you puit the prong down and it
closes and you can also, usually it has some kind of adhesive on the back
that you can lick or use a wet sponge and close it and it will seal

Inside the file foider was about thirty or forty pages attached with a binder clip and a four-
inch by four-inch yellow note General Carnker testified that he "couldn't say it's not the
same nafe ol it's very similar as far as whal it says on it " The notg stated in Dlack ink

I am NOT giving these items in discovery

APW
I smaller lettering in blue ink the note staled
[2-0-05
Jencks STMTS of witnesses who testified were turned over at the appropriate time
We note that the trial occurred on December 3-9. 20063

The note, the fite folder, and the conlents were entered an Exhibit € to the post-conviction
hearing {“Exhibit 6") The contents of Exhibit 6 inciuded: (1) the statement of Mr Billy M
Massey of the City of Memphis Fire Department on December 1. 2001.(2)Ms Renee
Welch's statement on November 16. 2004. (3) decuments labeled "Braswell's Burglar Alarm
information”. (4) the victim's employment and medicai information from the victim's
employer; (5) an authorization for reiease of the victim's medicai, empioyment, and financial
records signed by the Petitioner; (6) a handwritten journal entry dated November 29 2002
on stationary from Comfort Suites in Grand Prairie Texas; (7) a typewritten letter from the
victim to the Peiitioner dated March 1. 2004, and (8) a typewritten letter from the Petilioner
to the victim Handwritten in the bottom right-hand corner of items (6}, (7). and (8) was
"11Ar9A04 PW 16:47 AM, and the evidence presented at the evidentiary hearing established
that the initials were those of the victim's mothier. Pauline Washburn

*130n cross-examination, General Carriker testified that the pages in Exhibit 6 were
"close to the thickness” to the manila envelope but that it “[cJould have been more, could
have been a little less, | really don't know" He stated that the wording on the note in
Exhibit 6 was "very similar" to the wording on the note from the manila envelope He
explained that "the n1ain part of the wording is thal | am not giving these items in
discovery and then at the bottom [are] initials and the date | remember that, it's very
similar, | can't say more than that, though"

Onredirect exaniination. Genaal Cartlker acknowledged thal he was nol cedidin thal the
nole on the naniia envelope was he same note in Exhibit 8 He stalad that as far gs he
knew the manila envelope was inthe file the last ime that he pessessed || He did not
know what happened to the manlla envelops after he was transfetr ik ol thie
divislon He lestfisd that he "[dlidn’t see [the manila envel ay, didn't see (t last

fall when | was made aware of it not being there *

Ms Tayior Eskndge was sppointed in 2064 1o repn e Petitiocngr i the -conviclion
praceadings  She fled a motion for discovery and inspection of the State's evidenca in
Marah 2000 and attempted o review tl ‘s file for more than one r without
success She stated that sho was lold thatl no ons knew where the file was and was
provided different reasons why she could not have access to the file At one point Assistant

ttorney General B Davis, who was previous ign & -conviction case
informed Ms. Eskridge that the State's file was in Callforni

Aler Geneial Carriker was gagidned e case, MsEskidge meal with hipy snd raviewed the

Sigte's file MsEskrdae {estfied that while reviswing the file; they discovered a letter-sized

envelope with a fold over the top that was sealed She believad the envelops also had a

prona for alesing the envelepe but said “it wasn't prona closed, it was closed with a seal that

Lrecall” She recalled a note on the envelope thal said "do not show defense or

something like that But (| was seniglling that caught both of our attettans * She stated L(
that the nate_had “just a few words, I{ waswritten in big bold like a matkar or samething but p

itwas on a
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pos! il note stuck (o the frontai it But it was something that made us realize that it
wasn't something that clefense counsel was supposed (o see "Ms Eskildge balieved
the note inciudad somenne's Initials or signature bt could not remember  She colld not
recall the words on (e nole and said it was something that was not usual. it wasn't
like, it's not discoverabie or not. .., it was something that we hadn't seen before and

so it made us both pause “She did not recall whather the wrillng was In blue or black ink

Ms Eskridas teslified that General Carrikar informest har that he should obtain authorzatlon
before showing the informalion in the en her She never recelved th

Information that was ingide the envelope nnd hever sow the envelope again Ble noid

Ms Eskudge teslified that Exhibit & did not inclide the envelope of Ihe nofe that she saw
while she and General Carriker were reviewing the Stale's file. She explained that unlike 1
note in Exhibil 6. the note that she saw did not include the fanguage "I am not giving these

taims in discovery ” She sa althouyh she could not recall the exact words on the
note. "it was something shocking * S8he also said thai (s ficte i Exiibil 8 unplisd that

the folder inclutizel Jencks material, which would not have baen

discavearable prior to trial

exact words on the note that she saw dunng her meeling with General Carriker, the note
i Exhitt 6 was nof thi same note She sald the lanquage on the note thal she saw
during the mesating was unusual and that it alarmed both her and General Carriker
Eskridge stated that the note she saw during the meeting” implied that th

defense should never see it" and made General Carriker understand that he

hould not open the mani velope. o erand should obtain a val
before showing her the contents of the envelope Ms. Egkridge stated that lhe nolein
Exnibit 6 however, did nol say that the defense could never sea the cantents of the folder

General Carrikea n the note In Exhibit 8 _General Carriker would have provided her with

\he maigiial in the manila epvelope because the nole st fhiat it aial h 1|
been provided to the defense al lhe appropriate tme.

General Carriker
"was willing lo, as # golleague. give him the amount of ime thal he réquested 1o aet it

On radirac! sxamination. MsEskr eslified that General Carriker appeared to be
“uncamforiable” and "in shock” upon seeing the note She informed post-conviction
counsgel about the anvelope once post-conviction counse! beaan representing the Petiionsr
While Ms Eskndge acknowlsdaed {hat she was unsure of the exact words on the not

shig saw dunng the meeting. she was "sure” that the aole In Exhibit 8 was nol he same rote
angd {hat Exhibit 6 did not include the manila envelops

Assistant District Attorney General Melanie Cox teslified that she represented the State in
the Petitioner's post-conviction case while assigned to the post-conviction court's courtroom
from January 2012 until August 2012 General Cox did not 1eview the State's file to a great
extent while the case was assigned to her and never came across a sealed manila envelope
with a note staling “"Do not show defense ”

On cross-examination, General Cox lestified that prosecilors, generally, did not take any
action on a post-conviciion case until the case was set for a hearing When she was assigned
the Petitioner's case it was resel on muitiple occasions, and as a result, she never really
looked at the file. She said neither General Carriker nor a defense attorney told her there was
any problem with the case General Cox did not recall speaking to Ms, Eskridge about the
case and stated that post-conviction counsel was representing the Petitioner when General
Cox was assigned the case

Trial counsel served as lead counsel at the Pelitioner’s trial, and his father served as co-
counsel Trial counsel had previously represenied the Petitioner and knew him outside of the
legal system Mr Glen Wright repiesented the Petitioner during the initial appearance and
the arraignment in general sessions court. and Mr Lesiie Ballin and trial counsel
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being recorded He did not want his clients to divuige any confidential information over the
telephone

On cross-examinatiort, Mr Wright testilied that he did nol recall the Petitioner stating that the
victim died while they were engaging in rough sex Mr Wright could not recall the specifics
of the conversation other than the Petitioner stating they were engaging in rough sex. which
led to the victim's death

Mr Leslie Ballin a ciiminal defense atiorney, was retained 1n 2004 tc represent the
Petitioner around the ime of the victim's death and dunng the preliminary stages of the
case Mr Ballin tesiified that shority after ihe vichm's death, he and (he Petitioner discussed
how the victim's death was unintentional and that it occuired during sex Mr Ballin did not
recall whether any other attorney woiked willt hini on the Petitioner's case during the
preliminary hearing

Mr Ballin testified that during his thirty-seven years of praclicing law, he had never heard of
a secuie telephone iine at the jail where his clients could conlact him He stated that
whenever a client cailed him from the jail, they would only discuss procedural matters and
that he would instruct his chent to refrain from discussing factual matters becaiise the
lelephcne line was not secure and the discussion could be used against his client

<29 Distric! Allomey General Amy Weitich lestified that she and General Wiseman were he

g the Patilioner’s trial (n December 2005 General Weirich preparad the

discovery from the Distnct Attorney General's Office on August 23, 2005 General Weirich
neted that ial counsel was given 8 summary of the recordings of the Pe!ili:mf_'s_lglgp_h_gg_g
calls from the jail and, therefore was aware of thail avlsy

General Weirich testified 1hat she recognized Extubit 6 and that the note on Exhibit 6 was
1 her handwriting. She did not recall sealing any discovery nila anve
and writing a note that no one should give the infermation to defense She
staled that her gengral practice was o place those items thal ware not timed over to
datense counsel Ina tolder and to label Ihe folder as "[lllems not wrned over,” similar to
the foldar in Exhibit 6 She recalled that General Carnker asked her about an envelops
+ while he was preparing for the Petitoner's post-conviction heanng She told him that
she had no knowleddge of an envelope and Ihat she had not touched the file on the
Petitioner’s case since the December 2005 trial

General Weirich achnowledged thatl she did not provide trial counsel with a handwtitten
stalement on Comfort Suiles letterhead dated November 29, 2009, a typewritten letter to the
Pelitioner from the victim, and a typewritten letter to the victim from the Pelitioner that were
included in Exhibit 6. The bettom corner of each letter included information indicating that
Ms Pauline Washburn, the victim's mother, turned the documents over on November 19,
2004 General Weirich stated that while the documents were not given directly 1o her. they
"made it into our file " She did not know where Ms Washburn found the documents General
Weirich acknowledged that if the items were retrieved from the Pefitioner's home or his
belongings, she possibly would have been required to provide them to trial counsel in
discovery in accordance wilh Tennessee Rule of Criminal Procedure 16 When post-
conviction cotinsel asked whether the Pctitioner's typewritten Ietter could constitute a
statement of the Pelitioner, Geneial Weirnich replied, "l guess, but not under Rule 16 " She
explained, "It's not a statement that feli under Rule 18, and i didn't provide it There was
nothing exculpatory in it * When asked whether a defendant's statement had to include
exculpatory information o be discoverable, General Weirich replied. "l don't know thal it is
his statement - She acknowledged that "l guess you couid say" that a defendant's statement
need nol include exculpatory information to be discoverable

Genelal Weirich did not recalt whether trial counsel requested Jencks material after every
witness who teslified at trial but said she might have provided the statements regardless of
whether tnal counsel requested it. She did not know whether she provided Jencks material
after every witness who had given a statement testified She noted that while the defense
attorney will generally ask for a break to review Jencks malerial, the fact that a break was
not indicated in the record did not necessarily mean that she did not provide Jencks
material

discovery indicated that the State had possession of a recorded statemeni by Ms Smith
General Weirich stated that she likely would not have given trial counsel both the recorded
statement and the formal written statement as Jencks material because it would be easier

General Weinch noted that an evidence receipt that was provided to frial counsel in é
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of erther histening 1o the recordings at the proseculor’s office or praviding a compact disc on
which the prosecutor may copy the recordings

General Werrich testified that the victim's handwiiiten journal, her typewritlen letier to the
Petitioner, and the Petillonel's typewritten lefter did not relate to the facts of the case or the
incident that led to the victim's death but constifuted a discussion of their marital
environment at the time that the letters were writlen General Weirich did not believe that the
documenls constifuled relevant statements of a defendant under Rule 16 She also did not
believe that there were any means by which o establish where the letters were tound or that
the letfers were admissible at trial She agreed thai the lelters clearly established that the
Petitioner and the viclimy were not engaged in a sexual 1elationship during the time period in
which the letters were writlen and that she would have liked to have admitted them attrial

General Weirich agreed that until a molion regarding prior bad acts is filed under Tennessee
Rule of Evidence 404(b), mucl of the information perlaining to the prior bad acls is not
discoverable becayse the information does not relate o the aciual charged offense She
agreed that informalion refating to the Petitoner’s prior bad acts would have been provided
io trial nounsel during the hearing and that irial counsel would have demanded the
information had General Werrich not provided it to himy General Weirich mainlained that her
opening statements regarding the Petilioner's prior behavior did not relate tc propensily but
related to the State's claim of lack of misiake or accident She said the tiiai court allowed her
to discuss the Petitioner's prior bad acts during voir dire, her opening stalements, and the
State'scase-in-chief

«37 On redirect examination General Weirich testified that she could not say (hat she gave
every supplemental police report to trial counsel in discovery She acknowledged that the
viclim wrote the letter (o the Peilitioner discussing lheir marniage duting the same year in
which she died and that part of the proof that the State presented at trial was that the
mariiage between the Pelitioner and Lhe victim had "its ups and downs " With regard to the
Petitioner's calls from the jall, General Weirich stated that many of the calls were between
the Petifioner and trial counsel and that the Petitioner was aware of the content of the calis
since he made them

General Weirich testified that if she located a sealed envelope in the State's file, she

would have opened it and likely filed and labeled the information in the envelops She did
. not know anyone else with the initials “APW " who had access o the State's file prior
to, during, or afiar tha tial She statad that evidence 1s nol suppaosed (o be removed framm e

State's file-at the -conviction stage that onviction counsel is allowed to
review all of the evidence in the State's file

General Wairich did not recall General Carrikel sending her an_ email on March 25, 2011,

Gengral Caimmkar mel on & prlor occasion and discussed the envelope Id G

e Carriker that she had no knowledye of the envelope. She could not recall whetler bar
ineeting with General Catriker occurrad before a learing was set of before Geiteral Carrker
testified al Ihe posl-convichion hearing General Weirich did not recall allaching a note
stating, "Do not show Defense” 1o a file in any case She said har typical practica was o use
lanquate such as "llems not turmed over "Nof belyg tined aver 1o Pelense at this lime,” of
"To be turned over to Defense at a later date ”

Sergeant William Merritt testified that in 2004, he was employed with the Memphis Palice
Department and was the case coordinator for the investigation into the victim's death At
the time of the post-conviction hearing, he was a criminal investigalor for the Shelby
County District Attorney General's Office Sergeant Merritt ordered that the recordings of
the Petitioner's cails from the jail be turned over to him as parl of the investigation He
acknowledged that some calls were between the Petitioner and his attorney and that
some calls were three-way calls where the Petitioner called someone else who then
called tifal counsel Sergeant Memitt lislened to some of the recordings and prepared a
sumimary of them He said that calls directly from an inmate to counsel or from counsel to
an inmate were generaily deleted but that he listenecdl to the three-way calls between the
Petitioner, a third person, and trial counsel

Sergeant Meritl testified that he interviewed Ms Smith, recorded her formal stalement, and 7
prepared a summary of Ms. Smith's statement as part of his supplemental report He asked P

Ms Smith whether the victim mentioned that ihe Pelitioner strangled her or pretended to

sirangle her during any of their sexuai encounters and Ms Smith replied that the victim

never mentioned it to her Sergeant Mernit explained that he asked the question because
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conversations with trial counsei that were entered into evidenca invoived whelher triai
counsel had completed tasks for lum The Pelilioner believed that the recordings of tliree or
four telephone calls were played o Lhe jury He acknowledged Lhai duting one of the calls to
anather person, he included “code” language about Ms Woods

On redirect examination, the Petitioner lestified thal he and his family provided trial counsel
witllt funds to retain an expert but that they were unaware of what happened to the expert or
where the money weni According to the Pelitioner, tnal counsel wenl to his brother and
mother on the eve of tnal and told them that if they Jid not pay for another expert, no expert
woilld teslify at irial and ihat the Petitioner weuld likely be convicted of the charges The
Petitioner stated that trial counse! retained Dr Schwartz on the Sunday night before trial
began and did not prepare Dr Schwarlz to testify, which showed when he was cross-
examined by the State

The Petitioner stated that while he was prowided wath summaries of his telephone calls from
the jail in discovery the summaries did not prepare him for the recordings that were entered
into evidence and played for the jury at triat He recalied that afler giving his initial statement
ta the police, he decided that he wanted to give another statement. 14e informed the officer
that he wished to give another statement bul that he wanted lus attorney present. He
explained that he did nol give a second statemen! because lus atlorneys instructed him
against it.

The Petitioner explained that he did not mention erotic asphyxiation to the police due to
‘[slhame” and said he did not believe that it had anything to do with the victim's death at
that time He affirmed that during opening statements, co-counsel stated thal he intended
1o establish a pattern of choking as part of the Petitioner's sexual lifestyle The Petitioner
camplainecithattrialcounselandco counselfalledioestablishsuchapatternattrial The
Petitioner said that during closing arguments, his counsel stated that a pattern was
establishedandthatoneofihejurorsiooked extremelyskepticai'andshookhishead The
Pelitioner disagreed that co-counsel was alluding to the Petilioner's testimony at trial to
establish a pattern of choking

The State's Proof

*43 Assislant District Allorney General Glen Baity testified hat he was assigned as division
leader in the past-conviction court's courtrapm for gne year i1 2011 Al that ime, General

Carrikar was an assistantin the division General Baity did not recall General Carriker

informing him of locating a folder or an envelope marked "not turned over lo defense
General Baity stated (hal he wolld have raim d the canversation had | He
alsa did not recall a defense atlormey approaching him about an envelope or a discussion in
open court abaut a probiem wilh discovery in & post-conviction case On cross-examinatien
Generai Baity testifizd that he did not recall any convarsations with General Carrikar about

the Petilioner's case

Asastant District Atlorney General Belsy Wiseman (estified 1hat she ssrved as co-counssl
for the State durna the Petitionet's trial and that she was the dwision tsader in the post-
convittion catlit's courtroom from Janusry 2008 through December 2010 General Carmker
was assigned 10 the- division while General Wiseman was division leade Shedid not
recall any conversations with General Carriker aboul the Petitioner's post-conviction
case and did not recall him approaching her with any problems with the case She
sald that while she receved an email from General Garriker ahoul the case on March 25
2011 ing in the email indic hial there war ms with the cate and
General Garrikar dig not inglude nisstions reqarding how 1o procesd with any issues hal

had arisen

General Wiseman testified that she had never known General Werrich to seal items inside

an enveloje and did nol recall her doing so in the Petilioner's case General Wisaman

stated that llems 1hal eculd have been received inmanila envelopes inoluded aulopsy

repoits, decunents received while the case was in gensral sessinns sourt, and sddilicnal

informalion recelved by law enforcament after the officers subimitted thel official State

report Genefal Wiseman uptierstood the Toldsr abglad items nol luried over In Exiubit §

was an affan 1o mantain 8 tecord of thess lems [hat were nol discoverable and, therefare

nol provided to the defonse She denied huding or destroying information in the file and said

thal If she wanted lo hide something fom Ihe defense, shie would nol have placed (Linan 8
snvelaps (i thie file with & iote tHal sald, “db not give 1 defanse ' P

believed that the defense theory would be that the victim drowned while bathing. She said
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t the first indication _that the defense theory wauld not be drowning was when trigl counsel

nfarmed them of the defanse expert on the moming of inal.

On erass-Bxamination, Genaral Wissman teslified thal she did not believe that she placed
the documenizs in Exhibil & n the lolder bacausa General Weneh's handwriting was on the
note thal was on the folder General Wiseman believed General Weirich selected which
documents o place ingide (he older Gaemeral Wiseman stated that if anything was sealed
Inside a maniia envelope. slie would not have heen the parson who did so and that

sealad envelope in Eraparing fo trial, she would have spoken to General Weirich aboud it

and opened the en IS all this ceturnng She
acknowledaed that something could have Ligan placed in the State's file afler the case was
closed

General Wiseman testified that she prepared a wrilten summary of the Pelitiorer's telephone
calls from jail and believed she provided trial counsel wilh both the summary and a compact
disc ihal included the recordings However foliowing her testimony tl:@ State agteed that
friai counsel did nat have a copy of the recordings (General Wiseman then testified that trial
counsel was made aware of the recordings and never requested a copy of them

<44 Assistant Attorney General Marques Young tesiified that he represented the State
durning the Pelitioner's posl-conviclion proceedings until he left the Shelby County District
Attorney General's Office o be a federai prosecutor He was assigned the case during the
summer of 2012, replacing General Cox He slaled that at that time, he did not take any
action m the case because he was waiting on the Petitioner to file an amended petition As a
result, the file remained in Genera! Cox's office until 2013

General Young first reviewed the Slale’s file in 2013 after General Carrliker carme ino his
office and informed him aboyt a discussion with nest-conviction caunssl abaul an envelope

Canikar advieed Gensral Youna that the envelope had t
wera nol provided o the deferise General Young rmaiitainsd that ihis was the (irst ime that
he had heard of the issue He did not have the file in s office at that time  Upon retueving

the e, Genergl Carmiker searched il hut was unable (o locate the anvelope

General Carriker returned to General Young's office approximately one week later during
which time they both searched the State's file, which had remained it General Young's
office. While seaiching the file General Carriker used an email exchange between him and
Ms Eskridge to refresh his memory On April 4, 2011, General Carriker sent an email to Ms
Eshkridge stating that he enjoyed meeting with her that day and asking her to forward a copy
of the finat amended petition because he did not have a copy Ms Eshridge responded in an
email,

Please find allached a list of requested items from [the Petitioner] The list
was drafted by [the Pelitioner] and a copy sent to [the post-conviction court)
However, he neglecled to send you a copy | will also send a copy of the
pelition ! was unable to come back to see you [ast week Let me know how
your conversation went with Camas Dale [sic] regarding items not provided
1o the defense in discovery Also let me kinow what ilems you are able 1o
secure Thanks, I'll touch base again with you soon

Hached 1o Ms Eskridge's emall was a four-page list of iterns General Young stated that a
number of the tems would not have been in the State's file and that none of the items would
have been difficult to secure

General Young testified that while reviewing the file General Carriker located a manila foider
with a note on 1t that appeared to be the folder entered as Exhibit 6 during the post-
conviction hearing General Young said that once General Carriker located the foider,
General Carriker appeared relieved and said he was "prelty sure this was 1t "

Op cross-exanminalion, Ganedd) Young testifled that while he belisved that he did nol speak,
(0 post-ernvittion coungel aboul thegnvalupe unll Genergl Cariker Brought the issua to his

attention. e could have bean ristaken He acknowledned thal Genaral Carmker t2stified

Assistant District Attorney General Byron Winsett. the chief prosecutor of the public kP Cr
corruption and economic crime unit iestified that he began an investigation that mvolved irial
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information regarding the victim's prior episodes of paralysis in supplemental police reports
summarizing officers' conversations with the victim's prior employer. a friend of the victim,
and Ms Taylor and Ms. Welch a few days before therr formal statements Trnal counsel also
obtained the victim's medical records, which included the information, and investigated the
priol episodes i preparing for tnal He was also aware of the discovery of the viclim's haif in
the Jacuza foilowing her death and decided agamst pursuing the issue al nal The State
provided tnal counsel with a transcript of the preliminary hearing duiing which Sergeant
Meriitt testified regarding the Pelitioner's emotionai stale loliowing he vichiy's death and
supplemental police reports summarizing conversations with the victim's brother and the
Pelitione’s nerglhbor duning which they discussed ihe Petitioner's emctional stale

=37 Moreaver Ms. Smiilt Ms Hardin. and Lieutenant Jackson testified af rial. and the post-
conviction court credited (rial counsel's testimony that he received the statements of each
withess who testified at trial following their lestimony on direct examination ' [Delayed
disclosure reguires an ingairy nin whether the delay prevented the defense from using the
disclosed material effectively n preparing and presenting the defendant’s case  Stafe v
Caughron, 855 S W 2d 526, 548 (Tenn 1993) {citing United Staies v, Ingradli, 793 F 2d 408
{1st Cir 1986} ), see Staie v Joan Elizabeth Hall No 01C01-9710-CC-00503, 1993 WL
34782 al-9 (Tenn Giim App Jan 28, 1999; perm app denied (Tenn July 12,1999} ("[If
there 1s only a delayed disciosure of information. in contrast to a complete failure 1o disclose

exctllpatary information, Brady normally does nol apply, uniess the delay itself causes
prejudice "} The Petitioner has failed to establish that the State’s delay in providing the
statements of Ms Smith. Ms Hardip, and Lieytenant Jackson to trial counsel prevented him
from using the evidence m presenting and preparing the Petitioner's case for trial The
Petilioner Is not entitled to relief regarding this issue

A. ltems Taken from the Petitioner's Home
The Petitioner asserts that the State violated Brady by failing to provide in discovery various
itens laken from his home While the Petilioner did not identify the items in his brief, posl-
conviction counsel clarified during orai argument that the items included a document that
appeared to be the viclim's handwrilten journal and two typewritien letters between the
Petilioner and the victim Dunng oral argument, the State argued that the Petitioner raised
the issue in his post-conviction petition as a violation of Tennessee Rule of Criminal
Procedure 16 and not as a Brady violation and that as a resuit, ihe Petitioner waived the
issue for purposes of appeal However. upon reviewing the Petitioner's fourth amended
pelition we conclude that while not a model of clarity, the petition fairly raised the issue as a
violation of Brady and, therefore we wiil address the merits of the Pelitioner's claim

In rejecting the Petiioner’s claim, the post-conviction court found that the documents were
not exculpatory The victim's handwritter: journal was dated approximately two years before
the victim's death, and her letter to lhe Petitioner was dated approximately eight months
prior to her death The journal and both letters discuss the marital discord between the
Brasweils and do not include any informalion thal was favorable {o the defense. See Brady.
373 US at 87. 83 S Ct 1194, Jackson. 444 S W.3d at 593 Accordingly, the State's
nondisclostre of the documents does not violate Bracly

B. The Missing Envelope

The Petionar maintains thal the State viclaled Srady and Slale « Ferqusan, ©

S W.3d 912 (Tenn, 1999), by failing to disclose to the defs

nse itams that were

considerad the contents of the manilz folder marked as Exhibit 6 to be the same as
Ihe contents of the supposedly missing envelopa, if there ever was a Imissing
envelppa’. We disagree with the State's characterizahion of the post-conviction court's
findings In its findings of fact, the post-conviction court stated

Petitioner alleges that the [S]tate should have disclosed the contents of a folder located by
[General Carriker] in October 2013. At the hearing for post-conviction relief, General
Carriker testified that on top of the folder, he saw a sticky note dated August 22, 2005, and
initialed by General Weirich. The folder [General] Carriker located had a tab inscribed
“ilems not turned over " There was a sticky note on the front of the folder dated August 22,
2005, with General Weirich's initials stating | @ain NOT giving these items in discovery " The
sticky note also contains an inscription which appears to be in different handwriting dated
December 6, 2005, indicating that Jencks statements of witnesses were turned over to the
defense at the appropriate time General Weirich testified that she wrote the December 6
inscription.

10
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<38 General Carriker beileved that the contents of the foider have previously been in a
sealed manila envelope, and that the original envelope had been lost General Weirich
lestified at the heaiing for post-conviction relief that she did not know anything about the
envelope ar folder prior to a conversalion with Generat Cairiker in 2011 during the
pendency of these proceedings She leslified that it was possible thal the manila envelope
contained items provided by lhe vicum's family which were added {c {he case file while the
case was still in General Sessions Court

{Internai citations omitted 3 The post-conviction court summarized General Weirich's
testimony that although she did not provide the staiements of witnesses in discovery she
provided supplemental police repors 1o defense counsel that provided a summary of the
witnesses' testimony The post-convichion court further found

[Generai] Weirich testified that it was her routine praclice 10 keep a separate
copy of items she had not yet turmned over fo the defense, particular {ly}
Jencks statements, so she would remember (o turn the maienals over at the
appropriate time General (Wiseman). who was the division leader in charge
of this case in 2011 confirmed that it was slandard procedure to keep copies
of Jencks statemenis in a separate folder with a sticker indicating that the
slatemrients should not be tuined over to the defense during discovery
iGeneral Wiseman)] testified thatl the purpose of this organizational system is
to ensure that Jencks statements are disclosed after the direcl lestimony of

each respective wilness
{Internal citations omitted )

However 1he post-conviclion coun's factual findings do not accuralely reflecl General
Carriker's teslimony at the post-conviction healing General Carriker did inot testify that he
believed that the contents of the folder had been in a sealed manila envelope and that the
onginal envelope had been lost Rather he testified that he located a sealed manila
envelope that was approximately one-half of an inch thick and appeared to contain between
one and one hundred pages, He staled ihat the outside of the manila envelope had a four-
inch by four-inch "yellow sticky pad note” with language similai to "not turned over or do not
turn over to defense” and General Weirich's initials at the bottom with a date of "2005 or so”

General Garriker lestified that after he learned that the envelope could not be located durnng
the pendency of the posl-conviclion proceedings, he went to General Young's office to
search the Stale’s file and located a foider that was iater entered inlo evidence as Exhibit &
He stated that the manila envelope was a darker color than the file folder and that the manila
envelope was standard-sized for letter-sized paper, while the folder was a legal-sized file
General Carriker aiso described the seat on the envelope. He stated that the pages in the
folder were "close to the thickness” of the envelope and that the language on the note that
was on the folder was similar to the language on the note that was on the envelope He
acknowledged {hat he was uncertain whether the note on the folder was the same note that
was on the envelope

The Petitioner argued in the post-conviction cour! that the State's failure to provide the
defense with the contents of the missing envelope violated Brady. However, the post-
conviction court analyzed whether the State violated Brady by Failing to provide the defanee
with the documents 1in Exhibit 6 wilhout expressiy flinding that the missing envetope was
actually the file folder Ihat was entered as Exhibit 6 The post-conviction couirt found that the

+59 Petitioner has failed to show by clear and convincing evidence that
the information contained in Exhibit 6 was improperly withheld, that it was
favorable to Petitioner. or that it was relevant and material to the
preparation of Petitioner's defense This Court finds that Petitioner's
theory of intentional non-disciosure 1s less plausible than the [Sjtate’s
reasonable explanation that the documents contained in Exhibit 6 were
either witness statements turned over to the defense at trial under Jencks
or products of the [S]tate's investigation not subyject to discavery

The post-conviction court also found that “[a]lthough the folder that is now Exhibit 6 may
have been misplaced during the lengthy course of these post-conviction proceedings, the
unavailability of these documents did not likely prejudice [the) Petitioner's ability to present a
defense because he either received the documents at the appropriate time or was never
entitled to disclosure of the documents "

ol
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Regardless of the shortcomings of the post.canviction coun's findings, no proof was
presented at the post-conviction hearing that couid lead to the conclusion that the
documents later found in an open file folder which hecame Exihitit 6 were the contents of
the rissing envelope. Only lwoe witnesses Mg Eshiidoe and Gensral Canlkal,
acknowledged that they saw the sealed manila envelope, 2nd Iney both testified that they
never viewad the o ila enveiope While the State
appears lo
ridge aiid Gerleral
hearings prior1o e svidentisgey by

State’s claim

_and the posl-copviclion court's indings bell e

% Some of the moest disturbing circumstantial evidence from the post-conviction
hearing is Ms Eskridga’s testimony that the State failed for more than one vear to
schedule an opportunity for her to review the State’s file as discovery in the post.
conviction case. She was told that no one knew where the file was located; she was
given different reasons why she could not have access to the file; and she was even
was assigned the post-conviction case that Ms Eskridye was granted access Lo the
State's file The olfactory perception of the missing sealed manila envelepe is not
pleasant

Neveitheless, there appears 10 be no way 1o determine the contents of the missing seaied
manila envelope by even a preponderance of the evidence standard much iess by a clear
and convincing sfandard Because there is no evidence as to the contents of the missing
envelope, there also 1s no evidence that the contents included Brady material

The Petitioner urges this Court 10 apply State v Ferguson 2 S W 3d 912 917 (Tenn 1999),
which stands for the proposition that the loss or destruction of potentialiy exculpatory
evidence may violale a defendant’s right to a fair irial "(T]he Slaie's duty to preserve
evidence is limited to constitutionally material evidence described as evidence that might be
expected to play a significant role in the suspect's defense.' “Slate v. Merriman . 410 S W .3d
779, 785 (Tenn 2013) (quoting Ferguson, 2 S W 3d at 917) If the State fails in its duty, the
tral courl must examine (1) the degree of negligence involved; (2) the significance of the
destroyed evidence in light of the probalive vaiue and rehabillly of the secondary or substitiite
evidence that remains available and (3) the sufficiency of the other evidence used at trial to
support the convicthion in order to determine whether the trial conducted without the iissing
or destroyed evidence would be fundamentally fair Id

() As this court has recognized it is unclear whether Ferguson, which discusses
remedies for the State’s failure to preserve evidence piior to trial, even appiies in the
post-conviction context See Tommy Nunley v State No W2014-01776-CCAR3-PC 2015
WL 1650233, at +3 (Tenn Giim App Apr 13, 20148) Tonuny Nunley v Stale, No W2003-
02940-CCA-R3-PC, 2006 WL 44380, at +5 n 3 (Tenn Crim App Jan & 2006) Edward
Thompson v State, No E2003-01089-CCA-R3-PC, 2004 WI_ 911279, at '2 (Tenn Crim
App Apr 29, 2004) Both the United States and Tennessee Supreme Courts have held that
the full scope of due process proteclions does not extend to post-conviction proceedings
Pennsyivania v Finley. 481 U S 551 854 55 107 S Ct, 1990, 95 L Ed 2d 539 (1987)
Stokes v State. 146 SW 3d 56, 60 (Tenn 2004) "All that due process requires In the post
conviction setting is that the defendant have ‘the opportunity 1o bé heard at a meanlingful
time and in a meaningful manner’ Sl es, 146 S W 3d at 61 (quoting House v Slale 911
SW2d 705 711 (Tenn 1995} )

Even (f Ferguson applied to posi-conviction proceedings, the Petitioner's claim under
Ferguson fails for the same reason that his Brady claim faiis that is. the lack of evidence as
to the conients of lhe missing envelope For example, we cannot determine whether the
evidence was deslroyed or the significance of any destroyed evidence 1n light of the
probative value and reliability of the secandary or substitute evidence that remains available
The Petitioner. who has the burden of proof in posl-conviclion cases, failed to meet his
burden to present clear and convincing evidence to support his claims

should fiave taken addilional steps. such as laking mulliple pholGgraphs with a cellulat

phone of the pow missing s=alad manila anvelope aid the note and allaching the
photugmpis toa gromplly fled aonon for a prolective order rsguining the Stale io presarve P ‘ 2

Ihe-ssaled envelgpe in its then current condition.
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*_ 'e are lefi with evidence that a seale ila envelope, which wa raximate
ane-half- inch thick and had a yellow note with lan that it should not )

over to the defense, was discovered in the State's file and (hat the sealed envelops

went missing from the State's file while in the State's possession without the State
aver ravealing the contents of the envelope to the Petitioner or the post-conviction
court Flowevet the Patilioner beats the burdet of proal in 1hi= post-conyielitn casa
Throvah Bbsolulely no fault of the Pelifinner or his pesi-conviction counsal, thare is no
evidenae that any Brady matenal was inside the now missiing sealed envelops. Accordingly,
we must conclude that the Petitioner is not entitled to relief

Il Cumulative Error
The Petitioner argues thal the cumulative effect of the errors of trial counsel and the State
entitles him to relief The cumulative error doctiine recognizes that in some cases there may
be multiple etrors commitied during the trial proceedings, which standing alone constitute
harmless error, however, considered in the aggregate, these errors undermined the fairness
of the trial and require a reversai Siate v Hester, 324 SW 3d 1, 76 (Tenn 2010) We have
conctuded that trial counsel was daficiant s falling (o nlepview Ms. Lane, teviaw (he
recordings of tha Patitianer's telephone conversalions lom jail prior to lial, snd ghiject 1o the
prasecsers improper emarks durng opaning statemenis: However, we cannot conclude
that such deficiencies when considered individually or together resulted in prejudice in light
of the strong evidence stipporting the Petitioner s conviction for second degree murder

CONCLUSION
*67 Upon reviewing the record and the applicable law, we affirm the judgment of the post-
conviction court
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